Budgeting and Negotiating Fees
with Clients: A Lawyer’s Guide

SALLY DYSON

»
PUBLISHED BY a P I( :; IN ASSOCIATION WITH mp

nnnnnnnnnnnnnn




Budgeting and Negotiating Fees with Clients: A Lawyer’s Guide

is published by Ark Group

O
anr O

o v - AP

UK/EUROPE OFFICE

Ark Conferences Ltd
Paulton House

8 Shepherdess Walk
London N1 7LB

United Kingdom

Tel +44 (0)207 549 2500
Fax +44 (0)20 7324 2373
publishing@ark-group.com

NORTH AMERICA OFFICE
Ark Group Inc

4408 N. Rockwood Drive
Suite 150

Peoria IL 61614

United States

Tel +1 309 495 2853

Fax +1 309 495 2858
publishingna@ark-group.com

ASIA/PACIFIC OFFICE
Ark Group Australia Pty Ltd
Main Level

83 Walker Street

North Sydney NSW 2060
Australia

Tel +61 1300 550 662

Fax +61 1300 550 663
aga@arkgroupasia.com

Head of content
Anna Shaw
ashaw@ark-group.com

Managing director
Jennifer Guy
jguy@ark-group.com

UK/Europe marketing enquiries
Robyn Macé
rmace@ark-group.com

US marketing enquiries
Daniel Smallwood
dsmallwood@ark-group.com

Asia/Pacific marketing enquiries
Steve Oesterreich
aga@arkgroupasia.com

ISBN:978-1-907787-93-5 (hard copy)
978-1-907787-94-2 (PDF)

Copyright

The copyright of all material appearing within

this publication is reserved by the author and

Ark Conferences 2011. It may not be reproduced,
duplicated or copied by any means without the
prior written consent of the publisher.

ARK1825



Budgeting and Negotiating Fees
with Clients: A Lawyer’s Guide

SALLY DYSON

»
puBLsHEDBY & [ K €3 INASSOCIATION T mp

© " ° v ° managingpartner



Contents

EXECUTIVE SUMMIOIY ..ottt ettt e e ettt e e e e ettt e e e e eeaaaeeeeeeneen Vil
ABOUT the QUTNOT......ciiiiiiiic e e e e e e e e e e e e aeae e e e e e e e e aaeeaees XI
ACKNOWIEAGEMENTS ...t e et e e e e e ea e e e e eeata e e eeaesaanneeeaeeseen Xl

Part One: Understanding law firm fee models, budgeting and negotiation

Chapter 1: The universal law firm fee continuum .........ccccccoiiiiiiiiee, 3
Fee models adopted by law firms ..ot
Introducing the universal law firm fee continuum
Common positions on the CONMTINUUM .......iiiiiiiieiie e
Why firms must progress along the continUumM ..........oooiiiiiiiiiiiiiie e 7

Chapter 2: How AFAs are intensifying the need for budgeting and negotiating skills .......... 9
Alternative fees: Hype or relity..........ooiiiiiiiiiiii i 9
Continued forces of Change........c...ooiiii e 10
IMPACH OF AFAS L. 14

Chapter 3: Alternative fees — Risks and how to avoid them.............cccccccciiiiinin. 17
Risk 1: Alternative fees are not as profitable as hourly rates ...........ccccccoovviiiiiiiiiiii 17
Risk 2: Alternative fees transfer risk to the law firm
Risk 3: Alternative fees will lead to commoditization and erode premiums...............coceveeeeenn... 20
Risk 4: Alternative fee structures are not compatible with billable hours targets ........................ 21

Chapter 4: Understanding law firm financial data — A prerequisite for successful

budgeting and NEGOHATING ... ...uiiiiiiiiiiiiiiii e 23
The significance of Profit .. ... 24
The importance of CaSh.......iiii e 26
TrAPS O ThE UNWATY . ..eeiiiiii et 28
ACHONADIE AOTO 1ottt 28

Chapter 5: Creating a realistic matter budget
Are BUAGets NECESSANYZ ....iiiiieiiii e 35
The link between annual and matter budgets

Historic price iNfOrMOION .......iiii et



Contents

MOHEE PIANS ..o 38
MAHEE BUAGETS .ot 40
A WO ON F0O0IS ..o 41
Chapter 6: Staying within budget — The art of legal project management ......................... 45
Executing the matter Plan ..o e

Monitoring performance and making adjustments

Sizing up the legal project management revolution: Origins, implementation

and future direction By Pamela Woldow and Douglas Richardson, Edge International ............... 47
Chapter 7: Overcoming obstacles to negotiating fees...........occcuviiiiiiiiiiiiiniiiiiiee, 55
Overcoming obstacles at the individual lawyer level ... 55
FIrmM-WidE SUPPOI ..o 58
Chapter 8: Managing the negotiation ProCess ............uuuuiiiiiiiiiieieeeeeeeeeeeeeeieeeeeeeeeeeeeeaaes 61
NEGOHATON STAGES ...ttt 61
Chapter 9: How to obtain the desired fees and structures.............cccoooviiiiiiiiiiiiiiiiiiinnn, 67
Distinguishing value from price
Determining value..........coociieiiiiiiiiiiiiieeeeeeen
CreatiNG OPHONS ...ttt e e e et e e
Ingredients of WINNING PropOSAIS .......c..viiiiiiii e 71
Chapter 10: Tips, tactics and ricks .........ooeiiiiiiiiiiiiiiiiier e 73
TS ettt 73
TOCHES et 77
THICKS ettt et e et e e 79
Chapter 11: Developing a strategy for better budgeting and negotiating...............uvvueee.e. 83
TOKING STOCK et 83
Developing and communicating vision and strategy..........cccovvvvviiiiieeeeiieiiieeeeee e 85
Chapter 12: Implementing change and embedding best practice...........ccooveuviiiiiieeeeieen.n. 89
Developing personal iNSIGht..........ooiiiiii i e 89
Changing structures and SYSIEMS........c.iiiiiiiiii e 90
Developing firm wide and individual capability...........ccccooiiiiiii 94
Changing fIrm CURUIE ..o e 96
DElIVEIING SUCCESS ... vvvtieeiiiii ettt e e ettt e ettt e et e e e e e 97

Part Two: Case studies

Case study 1: DMH Stallard LLP — Business tools for budgeting, negotiating and
client communication

ThE BUSINESS 10018 ...



Budgeting and Negotiating Fees with Clients: A Lawyer’s Guide

How the tools were developed ...............oooiiiiiiiie e 104

Implementation...........

Impact on the firm

Continuous improvement and challenges for the future...........cooccioiiii 106
Case study 2: Crowell & Moring LLP — Using AFAs and value-based billing..................... 107
Alternative fees used by Crowell & Moring .........coouviiiiiiieee e 107
Genesis of AFAS At The firm. ..o 108
Spotlight on value billing ......cc.oiiiiii 108
IMPACE 0N The FIIM Lo 110
Client reactions to Crowell & Moring’s fee propositions ............ccooviiiiiiiiiiiiiiiieieee 110
Continuous improvement and challenges for the future...........ccccoiiiiiii 110
Case study 3: A client perspective .........ouuuuiiiuiiiiiiiiiieeee e

ProCUrEMENt OBJECHVES ....vviiiiiiiii e
How procurement teams achieve cost savings
Preferred fee SIrUCIUIES ... ..oiiiiiiiii i
How law firms can prepare for negotiations ...........cceiiiiiiiiiiiiii e
Behaviour to avoid

HOW 10 IMIDIESS ettt e e e e e e e e et

Part Three: Appendices

Appendix T: Matter plan template .........ooooiiiiiiiiiiiiiiii e 119
Appendix 2: Matter budget template ..........ooooiiiiiiiiiiiiiiii e 121
Appendix 3: Pre-negotiation checklist..............ccccciiiiiiiiiii e 123
[ Te 1= PO TP PP PPPPPPPPPPPRRY 125



Executive summary

WITH LEGAL fees coming under increasing
scrutiny, all law firms, whether they charge
by the hour or operate alternative fee
arrangements (AFAs) will need to negotiate
fees; be it a discount to an hourly rate or
a year-long fixed retainer. Budgeting and
negotiating skills will be needed by all fee
earners with responsibility for agreeing any
fees or discounts. The more a firm uses
AFAs, the more important budgeting and
negotiating becomes.

Most legal training focuses on black
letter law and technical legal skills. Fee
earners may be unprepared to deal with
client demands on fees. The systems,
processes and management information
in law firms are generally predicated on
the assumption of standard hourly
charge-out rates. Fee earners often lack
the information and tools that they need
to make accurate matter cost predictions,
and the ability or incentive to manage
matters cost effectively. Without this
information, their negotiating positions
are also undermined. This report will help
both individual lawyers and firm leaders
to plug the skills gap by analysing
the problems faced. It provides novel
approaches, step-by-step guides and
practical tools for improving individual
behaviour and firm-wide processes, and
inspires readers fo make changes by
following the example of others. As the
case studies cited in this report confirm,
the rewards for firms which achieve best

practice in budgeting and negotiating

include increased profits, strengthened client
relationships and competitive advantage.

A key tenet of this report is that
negotiation does not have to be about
winners and losers. A successful negotiation
can be one in which both parties feel that
they have secured a commercial result
which meets their objectives. By concluding
mutually satisfying negotiations, law firms will
generate profitable, strong and long-term
client relationships, thereby securing
their future financial health and fostering
successful individual careers.

Chapter 1 of this report describes the
various approaches to fees taken by law
firms and coins the phrase “universal law
firm fee continuum’ or ‘continuum’. Readers
will recognise their firms in the descriptions
and find their places on the continuum.
Establishing a firm’s position on the
continuum will highlight the aspects of the
report which will be most relevant for each
reader. Some readers may be contemplating
making greater use of AFAs, but are wary of
the consequences and unsure if AFAs can be
managed profitably.

Chapter 2 examines the rise of AFAs and
explains why they are intensifying the need
for lawyers to hone their budgeting and
negotiating skills.

The report continues, in Chapter 3,
to address the reasons that many lawyers
are sceptical or fearful of AFAs. It also
shows how firms can counter the perceived
downsides of AFAs through better budgeting
and negotiating.

VI
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Having established the need for
well-honed budgeting and negotiating
skills, Chapter 4 goes on to set out the key
financial measures that all lawyers need to
understand. This chapter de-mystifies some
critical financial concepts and explains
their relevance for preparing budgets and
negotiating fees with clients.

Chapter 5 continues to take the reader
through the elements needed to understand
the cost, to the law firm, of conducting a
matter. It then builds on this information to
show how fo create a matter budget.

Chapter 6 tackles the all-important
question of how to stick to a budget and
incorporates an overview of legal project
management, written for this report by
Pamela Woldow and Douglas Richardson of
Edge International.

Chapter 7 turns to negotiation, starting
with how to overcome the common
obstacles to effective fee negotiation that are
faced by lawyers.

Chapter 8 explains how to take control
of the negotiation process from preparation
through to closing, and Chapter 9 focuses on
how to ask for (and get) the desired fees and
structures; primarily by demonstrating value
to the client.

Chapter 10 follows with a wealth of tips,
tactics and tricks, covering everything from
how to act, through opening gambits and
walk-away points, to traps to avoid.

The report goes much further. Knowing
what needs to be done is only part of
the battle. Gaining acceptance of new
techniques and ways of working across the
firm is much harder. Chapter 11 guides
firm leaders seeking to develop and
communicate a strategy for better budgeting
and negotiating, while Chapter 12 deals
with implementing and embedding best
practice across the firm. These chapters will

be particularly useful for anyone charged

with turning a firm's strategy into reality —
whether that strategy is to increase
profitability through deployment of AFAs,
or simply fo increase realisation through
better negotiation. The vital importance of
communication, empowering employees,
optimising support services and aligning
incentives is shown. These chapters provide
valuable insights for firm leaders, be they
the managing partner, practice area head or
leader of a support service function.

There are detailed case studies at the
end of this report, all based on personal
and up-to-date interviews. Case study 1
features an interview with Tim Aspinall,
managing partner at UK top-100 firm DMH
Stallard. He describes the award-winning
business tools introduced by the firm for
budgeting, negotiating and communicating
with clients — and the impact that they have
had on the firm’s business.

Case study 2 relates to Crowell &
Moring, an AmLaw 100 firm, which
successfully operates value-based billing.

Case study 3 presents a client
perspective, from a legal procurement
manager, who sheds light on the methods
that are commonly used by procurement
professionals and provides observations on
law firm negotiating technique.

This report concludes with three practical
tools to enable readers to start putting the
lessons learnt throughout the commentary
into immediate practice. Appendix 1
contains a matter plan template, which is
an essential component of a matter budget.
A matter budget template itself is set out at
Appendix 2. Appendix 3 comprises a pre-
negotiation checklist, which reminds lawyers
of the information that they need in order
to negotiate effectively and organises that
information very concisely.

Readers of this report will develop an
appreciation of how their approaches to



budgeting and negotiation impact the
prosperity and sustainability of their firms
and why astute budgeting and negotiation
is more important than ever. They will be
guided in how to adopt best practices

in budgeting and negotiation, both for
themselves as individuals and across their
firms. The advice in this report is supported
by case studies which demonstrate the tried
and tested nature of the methodologies
advocated and by practical tools which can
be adapted to suit readers’ own practices.
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