Contents

Dedications ....... ... vii
Preface ... ... . . ix
Introduction ......... ... ... X1
Abouttheauthors ........... ... ... ... .. XV
Chapter 1: Product counsel’s evolution ................................ 1
Product counsel: A (loose) definition................................. 1
The evolution of product counsel - historical perspectives
and milestones ... 7
Chapter 2: Product counsel’s valuetoabusiness ...................... 15
Drive thebusiness......... ... ... .. .. . . . . 15
Growing through risk-taking ... 16
Business regulatory compliance .............. ..o 18
Valuable intellectual property assets ..., 19
Growth through business partnerships .............................. 20
Coaches deliverwins ....... ... i 21
Chapter 3: Product counseling with a framework ..................... 23
Chapter 4: Understanding product development basics .............. 25
The product lifecycle — overview and opportunities ................. 25
Framework tools ........ ... ... . 38
How to work with product management teams...................... 41
Chapter 5: Developing a product counsel mindset .................... 47
Beatrusted partner ...... ... 47

Drivethebusiness....... ... ... ... .. .. .. . 63



Contents

Think customer-first ........ . ... .. . ... ... 63
Speak the language and develop technical conversancy ............. 65
Refine visual intelligence quotient .................... ...t 65
Beagile . ..o 66

Chapter 6: Knowing your business, customer, product,

and industry .. ... 69
Know the business .......... ... ... ... .. . . 70
Know the customer ...... ... ... ... . . 73
Know your product .............oiiiiiiiii 81
Know your industry ... 85

Chapter 7: Learning thelaw ................... ... ... ... 93
Geographiclegal analysis ... 93
Business and customer segment ..o, 95
Industry-specificlaws ......... .. 96
Product counseling resources and monitoring

changesand trends .............. i 98

Chapter 8: Taking smartrisks ................. ..., 101
What Is risk? ... 101
Identify potential impacts ... 105
Assess potential impact ... 107
Develop mitigation strategies ..., 108
Consider theupside ............. 109
Internal training ............. i 109
Collaboration and communication .....................ocooiiia... 110
Roadmap shaping - flags and t-shirt sizing .......................... 110
Continuous IMPIrovement ........... ..., 115

Chapter 9: Understanding your regulators ............................ 117
Inventory your regulators at all levels: knowing your allies

in the regulatory landscape ............ ... .. .o 118
Building positive relationships ... 123



Product Counsel: Advise, Innovate, and Inspire

Chapter 10: Championing consumer protection ...................... 125
Customer segmentation .............. ... .. i 125
Geographicdifferences ............. ... 126
Industry segmentation ..............cooiiiiiiiiiii 126
Consumer protection starting point ........................ .. ... 128

Chapter 11: Managing product liability risks .......................... 141
Product liability basics ... 141
Product design and development ... 141

Chapter 12: Advising on commercial agreements

foryour product ...... ... . 145
Agreements with customers ............ ... 145
Agreements with partners/suppliers ..................... 150
Mode of contracting ............oooiiiiiiiii i 154
Business velocity considerations ..., 157
Product lawyering and evolving trends in contracting ............... 157

Chapter 13: Collecting, storing, and usingdata ........................ 159
Understand yourdata ............oooiiiiii 160
Map dataflows ...... ..o 164
Collect and use data responsibly and legally ......................... 165
Safeguarding data — storage and security .................... ... 168
Unlocking the value: data usage and analysis ........................ 169

Staying ahead — emerging data trends and future considerations ... 171

Chapter 14: Protecting your intellectual property

and open-source considerations ............... ... 175
[P protection — safeguarding innovations and trade secrets ......... 175
Unleashing 0pen-source ................cooviiiiiiiiiiiiinaiiin... 180

Chapter 15: Considering global perspectives — international

regulations and cross-border challenges .............................. 187
Applicability of globallaws ................. o 187
Physical products ... 188
Digital products ...... ...t 189
Harmonization and divergence of regulations ....................... 190
Cultural and language considerations ................................ 190



Contents

Chapter 16: Issue-spotting other legal specialty areas ................ 193
ANUItrUSE . 193
T 193
Maritime law . ... . 194
Money and investment regulations ........................ooo 195
Employmentlaw ... 195
Environmental law ...... ... ... . . ... 196
Healthcare and life scienceslaw .......... ... ... ... .. ... .......... 196
Workplace compliance ... 197

Chapter 17: Handling emergencies and reputational

risksinacrisis ......... . . 199
Counsel'sroleinacrisis ................ i 199
Developing crisis response plans ..o, 199
Communication readiness ..., 200
Data Incidents ....... ...t 201
Handling productrecalls ................. i 202
Working with regulatory authorities .......................... ..., 202
Post-crisis evaluation and improvement ............................. 204

Chapter 18: Balancing business goals and ethical

responsibilities ... 207
Understanding ethical considerations ............................... 207
Ethical decision-making frameworks ............................L 208
Ethics codes, standards, and guidelines .............................. 208
Promoting a culture of ethics ... 210
Social responsibility and sustainability ................... ... 211
Whistleblower protection programs .................ccoooiiiiii... 211

Chapter 19: Anticipating emerging technologies with

their legal implications and opportunities ............................ 213
Introduction to emerging technologies .............................. 213
[P Considerations .............. ..o 214
Data privacy and SeCUrity .............ooiiiiiiiiiiiiiiii .., 214
Regulatory compliance ...............ooo i 215
Ethical and social considerations in new technologies ............... 215
Conclusion: Coachtowin .............. ... ... ... ... ... ... ........ 217

vi



Dedications

Olga: To my loving dad, Vitaliy Kotlyarevskiy, who showed me that
my imagination is the only barrier to my potential.

Adrienne: For my father, Henry Go, MD, who taught me the value of
working hard, serving community, and learning always.

Vii



Preface

As a kid growing up in rural California, watching too much television, I
thought lawyers were found only in courtrooms. And they had to wear nice
suits. I did not own a suit.

Inlaw school, I studied the standard fare —torts, elements of contracts, and
rules of evidence. I borrowed a suit and headed for BigLaw. Following a stint
in the public sector, I joined eBay, an e-commerce pioneer with a world-class
legal team.

At eBay, I suddenly found myself smack in the middle of a fascinating
intersection of law, technology, and business. In this complexity, I saw both
opportunities and challenges. I began to see news headlines in a whole new
light. Toyota recalling millions of cars over floor mat issues, Microsoft facing
hefty fines from the European Commission for alleged anti-competitive
practices, and AOL grappling with the fallout from an accidental release of
user data. These stories weren't just news — they were cautionary tales of the
complex challenges awaiting any company in the 21st century, regardless of
industry or geography.

It was here that I realized the critical need for product counsel - someone
to guide businesses through this intersection for modern products and serv-
ices. I knew I needed to up my skills and to reframe our approach to legal
advice. With the support of eBay’s legal leadership, I started small, inviting
myself to product meetings for key domains. I tried to ask questions without
making the engineers nervous that I would kill their launch. I recruited
lawyer Braden Dong to join my effort. We took product managers to coffee
and user research specialists to lunch. We asked engineers to explain their
algos and designers to show us their flows. We announced that we were their
"product lawyers". I ditched the suit.

Over time, our small but increasingly influential product legal team devel-
oped strong, trusted relationships with our client teams, learned more about
our customers and products, and honed our risk assessment skills. We
worked to "look around corners”, proactively identifying upcoming laws and
regulations to develop business-supportive compliance plans. We cultivated
a "start with yes" mindset, sometimes silencing alarm bells in our heads.
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At the time (and for many, still), “product lawyering” was not a standard
course in law schools. Law firms didn’t seem to offer teams expert in “product
counseling”. The title “product lawyer” seemed rare. That’s not to say that we
were the first to product lawyer. On the contrary, other talented lawyers were
leading the way in industries such as automotive, insurance, food, medicine,
and tech. I just didn’t know how to find and connect with them.

Enter Olga Mack, my co-author and a force of nature in the legal world.
Olga, originally from Ukraine, studied economics, political science, and law
at UC Berkeley. She’s a tech enthusiast, thought leader, and innovator, known
for her expertise in product, crypto, Al, and visual lawyering. Turns out she
was on the same mission, working to “law better” in advising on and driving
innovation in the development and offering of goods and services.

In 2023, Olga approached me with the idea of co-authoring a book on
product counseling. Her vision aligned perfectly with my experiences — our
society is powered by goods and services, and companies are struggling with
the complexities of laws and regulations. Yet there’s a dearth of resources for
lawyers advising on these products. Everyone is trying to figure it out
without the benefit of a framework or legal community.

Together, we recognized that in today’s rapidly evolving technological
landscape, businesses want to disrupt and differentiate. Customers want
products that simplify and amplify their lives. Regulators want to ensure
these products meet societal goals. At the intersection of all these needs
stands the product lawyer.

We need strong, practical lawyers who know how to manage risk, drive
business, build client trust, champion consumer protection, protect privacy,
grow intellectual property assets, understand regulators, and promote
ethical behavior. This book, born from our combined experiences and vision,
offers a framework to help law students and practitioners develop the
mindset and skills that make for an effective product lawyer and promote
product counseling as a discipline.

Whether you're a seasoned legal expert seeking to expand your skillset or
alegal enthusiast yearning to embark on a new career path, this book is your
guide to becoming a lawyer who can advise, innovate, and inspire. Together,
we can shape the future, one product at a time.

Are you ready to be that kind of lawyer? Say yes.

Adrienne Go



Introduction

Have you ever imagined a role where you could leverage your legal expertise
proactively to shape the design, development, and offering of an actual thing
or service? Have you ever signed up for an online service or researched a new
appliance, asking yourself questions such as, “Do I need or want this?”, “Do I
understand how it will work?”, or “Is it safe?”. Do you find yourself staring at
a video doorbell, car dashboard, garden tool, or children’s toy, wishing that
you could change something to make the product more intuitive, informa-
tive, and safe? Maybe you are an avid gamer and are uncomfortable with the
user interaction features or confused by the in-game purchase options.
Perhaps you have seen too many baffling product manuals. As a trained
lawyer, you know there must be a better way. If so, you might be a “product
counsel” in the making!

Most laypeople believe the practice of law is all about the courtroom
scenes featured in popular television shows. For trained legal professionals,
the perception is broader, understanding that legal disciplines include prac-
tice areas such as civil litigation, commercial contracts, IP, tax, employment
law, family law, real estate, and mergers/acquisitions. While many of us expe-
rience a jury duty summons, real estate deal, or tax question occasionally, we
see the success (and shortcomings) of product counseling every day.

Product counseling is all about the “product”. In most contexts, this means
what a business is selling to its customers: physical products like cars, toys,
and coffee machines; intangibles like insurance, marketing, and consulting
services; and technology services like ride-sharing platforms, crypto wallets,
dating apps, e-commerce sites, and cool text-to-image generative Al tools.
Products are everywhere, and each brings important legal and business
consequences. The better the product, the more delighted the customer will
be, driving the company’s brand, customer base, and —hopefully — revenues.
Together, these products drive a strong market economy. Lawyers have long
advised their business clients but, as the global legal landscape governing
goods and services becomes increasingly complex, product counseling is
now emerging as a distinct and recognized discipline.
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Today, a query for “product counsel” roles on your favorite job search site
might yield hundreds of posts for product counsel jobs. While technology
companies or intellectual property (IP) law firms often offer these roles, the
legal thinking and mindset are not limited to 21st-century screen-based prod-
ucts. Before outside counsel law firms grew in the 1940s, large American
companies (think railroads, banks, and household products) relied on their
management-level company lawyer. Legal Professor Eli Wald describes this
era (pre-1930s) as the “Gilded Age” of in-house lawyering, where the general
counsel was valued for his sage counsel and respected judgment. He had the
ear of the CEO and company board, guiding the company through mergers
and acquisitions, geographic expansions, financing plans, and product deci-
sions.!

As discussed in more detail in chapter one, throughout the 20th century,
“company lawyers” navigated a growing web of consumer protection and
product liability laws, advising on a wide range of products, from automo-
biles to aircraft, radios to televisions, and newspapers to online service
providers. In the 21st century, policymakers (including both lawmakers and
regulators) addressed other goals, such as environmental sustainability,
online safety, consumer transparency, and data privacy. As products become
more ubiquitous and laws and regulations increasingly complex, lawyers are
transitioning from reactive legal experts to proactive business coaches.

As an example, consider the dramatic surge in the need for privacy counsel
in the last 20 years, driven by significant laws such as the EU General Data
Protection Regulation (GDPR) and the California Consumer Privacy Act.
According to the International Association of Privacy Professionals (IAPP), its
membership jumped from 20,000 in 2015 to 30,000 in 2017 and 50,000 in
2019.2 Undoubtedly, even if your company’s product is analog, you will need
to understand user privacy. The recent surge in generative Al (GenAl) is even
more dramatic, a real-life intersection of ground-breaking technology, public
policy, multi-jurisdictional regulations, ethical decision-making, business
opportunities, and customer empathy. What an awesome time to be a lawyer!

In today’s world, product counsel demand is sometimes met with an in-
house legal person able to leverage client proximity and lawyer or team
integration. It helps to sit “side by side” — virtually or in real life — to develop
and offer a holistic view. If your company is lucky to have you as its only
lawyer: congratulations — you will also be its product lawyer. If you are on the
legal team of a large international company, you will likely find this book
valuable, even if “product counsel” may not (yet) be in your title.
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Outside counsel can also play a critical product counseling role. They often
have industry or geographic legal knowledge and can leverage cross-
company implementation experience. For example, say a business is looking
to launch a digital art platform in Europe. A law firm with European IP
expertise can provide valuable advice on infringement issues, including
perhaps recent private and regulatory actions. Regardless of whether you are
in-house or outside counsel, with a product counsel mindset, you can coach
your team to deliver strong business wins.

This book offers a framework to help law students and practitioners
develop the mindset and skills that make for an effective product lawyer and
promote product counseling as a discipline. Whether you're a seasoned legal
expert seeking to expand your skillset or a legal enthusiast yearning to
embark on a new career path, you can advise, innovate, and inspire. We're
here to guide and empower you and unlock the influence of product counsel
—adiscipline defined by its ability to shape the future, one product at a time.
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