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Introduction:

What has Donoghue v. Stevenson got
to do with innovation?

On 26 August 1928, a shop assistant was bought a bottle of ginger beer by
her friend in a café in Paisley. The bottle was made from dark opaque glass
and some of the drink was poured into a tumbler and drunk by the shop
assistant. As her friend poured the remainder of the drink into the tumbler,
a decomposed snail fell out of the bottle. The snail could not have been
detected until the majority of the bottle had been consumed. The shop
assistant became ill, both at the shock of the sight of the snail and with
gastroenteritis from the drink she had consumed before being aware of the
snail. The shop assistant brought a claim against the manufacturer who had
bottled and labelled the drink, for her injuries. She claimed that the manu-
facturer had a duty to ensure a system of working that would prevent snails
getting into the bottle and a system to inspect the bottle before filling them
and had failed on both accounts. The shop assistant was Mrs Donoghue.
When she drank the ginger beer nearly 100 years ago, she could not have
anticipated that her case! would be so seminal that every law student since
can quote it and knows that it established the principle of the duty of care
in tort with Lord Atkin’s famous neighbor dictum,”> which has spawned
many subsequent landmark cases. If that is not lawyers being innovative,
then we do not know what is. The trouble is, lawyers do not see themselves
as innovative — but researching the law, producing novel arguments,
and challenging case law and legislation are all skills that demonstrate
innovation.

It is important in the context of innovation to realize that lawyers have
always innovated. Lawyers’ core competency is the law, it is what they do.
They innovate in their core competency all the time. They advise clients how
to conduct business legally within a complex regulatory environment; they
advise clients on the most tax-efficient deal structures; and they continually
test the boundaries of the law by taking novel points based on innovative
legal argument to the highest courts of the land. We have seen the rise of
ChatGPT and other large language models (LLMs) as we have been writing
this book and seen articles arguing about the position in relation to copy-
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Introduction: What has Donoghue v. Stevenson got to do with innovation?

right and how it can be applied to LLMs — all novel and innovative applica-
tions of the law to a new factual matrix3

So, why do law firms and lawyers struggle with innovation? Arguments
from lawyers typically center around a couple of core strands that may exist
in combination and include “It isn't my job”, “I don't have the time”, “T am not
acoder”, or “They are my clients”. However, lawyers often recognize that they
need something innovative, even if they do not know what that something
looks like!

So, whose job is it? You may be reading this because you have innovation
in your job title and work in a professional services firm. You may be a
student wanting to know more about how innovation works in a law firm, or
you may be a lawyer wondering the same thing! You may be wondering
about a move into lawtech, either in a professional services firm or a solu-
tions provider. You may be in-house, wondering what you can ask your law
firm to do or what you can recycle to make your own department more inno-
vative. You may be a consumer of legal services, wondering what all of this
means to you. You may not fall into any of these categories —you do not need
innovation in your job title to be innovative and try new things. As the saying
goes, “If you always do what you always did, you will always get what you
always got”.

Clients are the main driver for innovation in a law firm as they ask us to
innovate. They are not always sure what they mean, but generally it boils
down to:

Seeking better value for money for money when they have less to
spend on legal fees;

- Hoping that you might understand and solve their problems; and

- Improving the impression they can present to their boss by returning

with added value.

As a lawyer, it may not feel like this drive for innovation is affecting you at
3pm on a Wednesday afternoon when you are head down in your files as
yesterday was very much like today in that respect. However, as you become
more senior in a law firm, part of your role is to think about the business
more widely and anticipate what is coming down the line for your clients,
their sectors, and their markets. Despite the fact that it probably feels like
nothing much changes, until it does. By which time, it is often too late.#

The COVID-19 pandemic has accelerated our industry’s reliance on tech-
nology and our ability to work entirely digitally by about five to ten years
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(depending on who you believe). Having had home working forced upon us
by necessity during that time, perhaps to our surprise, it worked. Mostly.
What happened to us and what happened to our clients was the same. Pre-
pandemic, the prevailing (entirely incorrect) opinion was that it was simply
impossible to work remotely and digitally for any length of time. If lawyers
were prepared to grudgingly admit that it was not, technically, impossible, it
was at least entirely impractical. A view that entirely changed overnight. Not
only did it work, some people actually preferred to work digitally and many
law firms have remained hybrid, with varying degrees of time working in the
office and from other (often home-based) locations. This digital acceleration
applies to our clients too and we have seen a steady increase in clients who
historically may not have been interested in innovation and digital transfor-
mation who have now started to embrace it.

1 Donoghue (Pauper) v. Stevenson (1932) A.C 562.

2 "The rule that you are to love your neighbour becomes in law, you must not injure
your neighbour; and the lawyer’s question, Who is my neighbour? receives a
restricted reply. You must take reasonable care to avoid acts or omissions which you
can reasonably foresee would be likely to injure your neighbour. Who, then, in law is
my neighbour? The answer seems to be — persons who are so closely and directly
affected by my act that I ought reasonably to have them in contemplation as being
so affected when I am directing my mind to the acts or omissions which are called in
question.” Donoghue (Pauper) v. Stevenson (1932) A.C 562, 580 (Atkin LJ).

3 Jodha, D, and Bera, P, “Copyright Issues in the Era of Al - A Critical Analysis”, Res
Militaris: Social Science Journal, Volume 13, issue 3, 2023. See:
https://resmilitaris.net/issue-content/copyright-issues-in-the-era-of-ai-a-critical-
analysis-2247; Botev, V., “How can developers train Al models without violating
copyright?”, 30 April 2023. See: https://tech.eu/2023/04/30/how-can-developers-
train-ai-models-without-violating-copyright/; Willinsky, J., “The Intellectual Property
Rights and Existential Threat of Large Language Models”, May 2023. See:
www.slaw.ca/2023/05/11/the-intellectual-property-rights-and-existential-threat-of-
large-language-models/; Porsdam Mann, S., Earp, B, Nyholm, S, et al. “Generative Al
entails a credit-blame asymmetry”, Nat Mach Intell 5, 472—475, May 2023. See:
https://doi.org/10.1038/5s42256-023-00653-1.

4 Snook, S, “Each uneventful day that passes reinforces the steadily growing false
sense of confidence that everything is alright. That I, we, my group, must be OK,
because the way we did things today resulted in no adverse consequences.” Associate
Professor of Organization Behavior at the Harvard Business School.
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